
C H A W  December 30,2004 

The Honorable Fred Upton 
Chairman 
Subcommittee on Telecommunications and the Internet 
Committee on Energy and Commerce 
US.  House of Representatives 
2 125 Rayburn House Office Building 
Washington, D.C. 205 15 

Dear Chairman Upton: 

Thank you for your letter of December 14,2004, regarding the Commission’s recent 
amendments to the rules implementing the Telephone Consumer Protection Act of 1991 (TCPA). 
In your correspondence, you urge the Commission to explicitly clarify that calls made to home- 
based business and some residential consumers engaging in commercial sales are outside the 
scope of the TCPA. 

As you noted in your letter, the TCPA was enacted to address certain telemarketing 
practices, which Congress found to be an invasion of consumer privacy and even a risk to public 
safety. On July 3,2003, the Commission released a Rqport and Order in CG Docket No. 02-278, 
which adopted rules establishing a national do-not-call registry and other amendments to its 
telemarketing rules. fn the Report and Order, the Commission emphasized that calls that do not 
constitute “telephone solicitations” as defined in the TCPA will not be precluded by the national 
do-not-call list, and that the rules will not prohibit calls to businesses. Following the release of 
the Report and Order, the Commission received over 60 petitions for reconsideration and/or 
clarification of the amended rules, including petitions filed by the Direct Marketing Association 
(DMA) and the National Association of Realtors (NAR). The DMA noted its concern with calls 
to home numbers that are also used for business purposes, while NAR maintained that calls from 
real estate agents to individuals advertising their properties as “For Sale By Owner” fall outside 
the scope of the do-not-Cali rules. These petitions are currently under review and pending before 
the Commission. Therefore, we have placed a copy of your correspondence in the public record 
for this proceeding. 

We will consider your views carefully along with the record developed in the 
reconsideration proceeding. I appreciate your comments and support for the federal do-not-call 
list. Please do not hesitate to contact me if I can be of further assistance. 

- 
Michael K. Powell 

. . .. ... . - . .. . . -~- - . -_- I___ ._ ._I_  . 
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December 14,2004 

The Honorable Michael K. Powell 
Chairman 
Federal Communications Commission 
445 ~Ps t r ee t ,  S.W. 
Washington, D.C. 20554 

Dear Chairman Powell: 

JcDd.hol*o.gOWUplOC 
E-MAIL: c.IIJplonOrnril.housa.gov 

I would like to draw your attention to an outstanding issue pending before the 
Federal Communications Commission (FCC) stemming fiam the agency's 2003 Report 
and Order implementing the TeIephone Consumer Protection Act (TCPA). As the 
Commission reconsidefi its rules on telemarketing, we urge the Commission 10 explicitly 
clarify that calls made to home-based business and some residential consumers engaging 
in commercial sales are outside the scope of the TCPA 

As you know, Congress enacted the TCPA in 1991 for the purpose of protecting 
individual person's privacy and harassment fkom unwanted telemarketing calls. Tbe do- 
not-call rules were specifically aimed at prohibiting certain calls to midentid 
subscribers. Significantly, Congress wrote the law to shield consumws but not to disrupt 
rhe normal course of business calls to those selling goods and services. 

The Federal Trade Conmission already has clarified that the do-notcall rules do 
not apply to home-based businesses.' This interpretation clearly makes sonst in the 
comexc of the do-not-call rules because here a person has deliberately and consciously 
entered the market for the purpose of engaging in a business transaction. 

Home-based businesses are common today. Application of the business 
exception is warranted in these cases. Howevcr, we would &o argue that the exception 
should be applied in those situations where residential subscribers enter into the marker to 
engage in sophisticated andor complex business transactions that involve nummu8 
interactions with firms offering services in S U ~ P O K  of that sales transaction as well. This 
is the case, for example, in the residential real estate market context. 

We a11 have seen signs by homeowners looking to sell their home - they often 
place advertisements on their lawn indicating that flie property is Tor sale by owner" 
("FSBO") and provide a telephone number to call. However, what was once an 

' 47 U.S.C. 8 227(c)( 1); see also 47 C.F.R. 0 64.1200(c]( 1 )  & (2)' (d) (referring to calls co 
residential subscribers). 

http://c.IIJplonOrnril.housa.gov
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undertaking of only a vcry small number of homeowners is now a sigriificant segment of 
the home sales market. In 2003, for example, approxhately fourteen percent of &e over 
6 million homo sales were sold by owners without the help of a listing agent? 

Additionally, a growing number o f  h s  astist the homeowner who is selling 
their own borne today. The services provided by these fims allow thwe homesellen to 
market a home in a manner that is sometimes indecemable from those used by the real 
estate professional. Firms like ForSalcByOwner.com, Help-You- Sell and Buy Owner 
provide the homeowner with a range of services that can include the a listing in the 
Multiple Listing Services (MLS) used by real estate professionals, profcssionally 
produced signage, marketing websites with multiple photos and/or video home tours of 
the homc, ads on a corporate website or in a magazine of hame for sale by owners, open 
house flyers, 24-hour idomtion hotlines and other qually sopbisticartd or professional 
marketing means. 

Also setting the FSBO residential subscriber apart from other residential 
subsmicrs who might sell a used appliance or vehicle is the fsct that the FSBO seller 
must also intact  - oftentimes via phone - with a wide rango of otha service providers 
required by terms of the home sale. These include appraisers, home inspectors, pest 
control services, surveyors, title and/or esmw companies, lawyers, roof inspection 
services, etc. In their role as the manager of their home sale, the FSBO seller acts in the 
same capacity as the real estate sales agent and must bo accessible to and interact with a 
vcry wide range of s d c e  providers who may or may not be acting at their request. 
This, I believe, puts the FSBO in a very diff'ent class than the typicd residential 
subscriber or even one who is selling an occasional personal item. 

Given the size of the home-based business segment and the size, complexity and 
sophisticarion of some financial transactions engaged in by residential subsmiem, X 
believe that it is important that the FCC clarify that calls to homebased businesses are 
not covered by the do-not-call requirements and chat in circumstances where a person has 
deliberately and consciously entered the market to engage in a complex and sophisticated 
financial transaction, such as the sale of a home, that person clearly is doing business and 
should be created as such by the FCC's rules. 

Fred %- Upton 
Cha&an 
House Energy and Commerce 
Subcommittee on Teltcomunicat,ms and the Internet 

?- Wile foween percent of homes sold in 2003 were sold by owners, rhe number of homeowners 
who initidly try to sell their homes without the help of a real estate profcsrional is typically 
higher. Many homes ongjnally fisted as for d e  by owner arc ultimately sold by a mal csmm 
professional because profcssionds have experrise in dealing with the complexidea associatod 
with selling propcry. 

http://ForSalcByOwner.com
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